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Technology Center 21 00

| " NOTICE OF MOTION .
Pursuant to Fed R. Civ. P. 56(b) and 35 U.S.C. § 102(b) Defendant Mlcrosoﬁ

Corporatlon (“chrosoﬁ”) respectfully moves for Partral Summary Judgment of Invahdlty of the

“Assérted Clalms of the ‘181 Patent. This motion is notxeed for March 30, 2004 at 1:00 p.m. and is -
‘based upon thlS Nonce and Memorandum of Pomts and Authorities, the Declaratlon of Sam '
NoX Rourke and: exhrblts thereto. Pursuant to the Court s Standmg Order, Mlcrosoft met and

' _conferred with counsel for InterTrust prior to ﬁhng thlS motion. Declaratron of Enc L. Wesenbergf :

In Support of Mlcrosoft’s Motion For Partial Summary Judgment of Invahdlty of" the Asserted

Clalms of the ’900 Patent at § 6. . 4 S
- MEMORANDUM OF POINTS AND AUTHORITIES

‘Microsoft | moves for summary Judgment of mvahdlty of all asserted clalms of U S | B
’Patent No. 6 112, 181 (the “181 patent”) pursuant to 35 U.S.C. § 102(b) based on the
antlclpatory dlselosure of the prior art Intematlonal Pubhcatlon Number WO96/27155 pubhshed .

|| under the Patent Cooperatxon Treaty on September 6, 1996 (the “PCT” pubhcatlon) The PCT "

pubhcatlon was published more that one year prior to the application for the 2181 patent and

: drscloses every 11m1tat10n of each asserted cla1m of the 181 patent. lnterTrust did not cite the :

' PCT publlcatlon during the prosecution of the ’ 181 patent and, therefore, the examiner did not :

take 1t mto consrderatlon as pnor art in issuing the clalms that are asserted agamst Mlcrosoﬁ
Grantmg Mlcrosoft’s summary Judgment motion will render the asserted clalms of-
' the 181 patent mvahd simplifying this case by ehmmatmg fourteen claims and the need fora

jury to learn and understand the 181 patent technology.' It would also ehmrnate theneedto -

R The *181 patent is attached.as:EXhibit A to'the Declaration of Sam O’Rourke.

2 . The “PCT” publication is an application filed by InterTrust and is almost identical to InterTrust’s
U.S. Patent Apphcatlon No. 08/388,107 (the “’107 application”) filed on February 13, 1995, and later
abandoned. The ’107 application, often referred to as the “Big Book,” spawned the majority of the A
InterTrust patents asserted against Microsoft in the present litigation. Many of the asserted patents are
either continuations of the *107 application, or incorporate its specification by reference. The PCT
publication (WQO96/27155) is attached as Exhibit B to the Declaration of Sam O’Rourke.

. . MICROSOFT’S MOTION FOR PARTIAL SUMMARY
DOCSSV1:260337.2 - -1- JUDGMENT OF INVALIDITY OF THE 181 PATENT
’ : CASE NO. C01-1640 SBA (MEJ) :
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consider Microsoft’s “System Management Server (§MS)” product versians 2 0 and-later; as the-

- only clanns asserted agamst this product are from the *181 patent. -

1L - LEGAL STANDARD

A Legal Standard For Summary Judgment . . _
- The Federal Circuit has repeatedly emphasmed that “[s] umrnary Judgment is as

appropnate in a patent case as it is in any other case.” Desper Prods 12 QSound Lab 157 F. 3d
' 1325 1332 (Fed. Cir. 1998) (cmng C.R. Bard, Inc. v Advanced Cardzovascular Systems Inc |
911 F.2d 670, 672 (Fed: Cir. 1990) See Avia Group Internatzonal Inc. v. L.A Gear California,
" Jnc 853 F.2d 1557, 1561 (Fed CLI' 1988) Spectra Corp v. Lutz, 839F2d 1579, 1581 n. 6 (Fed

Cir. 1988); Brenner v. United States 773 F.2d 306, 307 (Fed Cir. 1985). “Summary ]udgment is* -

approprxate_ when there are no issues of material f_actand the moving party is entltled to Judgment :

 as amatter of law.” Liquid Dynamics Corp. v. Vaughdfz Co., Inc., 2004 U.S. App LEXIS: 1065, -

*13 (Fed Cir. Jan. 23, 2004) See. Fed R. Civ. P. 56(c).- A factis matenal if it “rmght affect the

~ outcome of the suit under the governmg law.” Anderson V: Ltberty Lobby Inc 477 U. S 242 248"

(1986). , R e - R
| “With respect to whether there is a _genuin_e issue; the court may not simply Aaccept

a party’s staternent that a fact is challenged. (citations omitted) The‘ party oppqsin_g the motion -

mustpoint to an evidentiary conflict created on the record at least by a counter statement ofa fact :

or facts set forth in detail in an affidavit by a knowledgeable affiant. Mere denlals or conclusory :

- statements are insufficient.” Barmag Barmer MaschznenfabrzkAG v. Murata Machmery, L.,

731 F.2d at 835-36 (Fed. Cir. 1 984).“

B. Le',izal'Standard For Patent-Inyaliditv

An individual is only entitled to a patent for an invention that is novel at the tlme :

the 1nvent10n was made. "Thus, a defendant in a patent mfnngement actxon is entltled to summary

Jjudgment of invalidity if it estabhshes by .clear and convmcmg evidence that .the apph_c_ant fatled

to meet the requirements ef patentability. WMS Gaming Inc.-v. Intemationql Game Tech., 184
F.3d'1339, 1355 (Fed. Cit. 1999). Microsoft moves for surnmary judgment of invalidity based on '

1 35US.C.§ 102(b) whlch states that an 1nd1v1dual is not entitled to a patent if their claimed '

. . . MICROSOFT’S MOTION FOR PARTIAL SUMMARY
DOCSSV1:260337.2 . - ’ ) - ’ -2- . 'JUDGMENT OF INVALIDITY OF THE "181 PATENT
: - CASENO. cOl 1640 sBA (MEJ) -
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inverition “was patented or descnbed in a printed pubhcatlon in this ora‘fbretgn country more

~ than one year pnor to the date of the application for patent in the United States ” Summary

Judgment should be granted where the defendant demonstrates that each element of each

: challenged claim'is dlsclosed ina smgle pnor art referénce See Brown v. 3M 265 F 3d 1349
Il 1351 (Fed. Cir. 2001). ' - S

' As stated above, Mtcrosoft’s motlon is based upon the September 6 1996

g publtcatton of PCT publication W096/27155 InterTrust’s 181 patent was ﬁled on November 6, _’
I 1997. The PCT pubhcatlon therefore, was puhhshed a year and two months prior to the ﬁhng

- date of the ’181 patent and, as will be shown below: dtscloses all elements of the asserted clalms

of the 181 patent. Thus, the PCT pubhcatlon is mvahdatmg prior art under 35 U. S C.§ 102(b)‘ e

~asthe pu,rported invention, of the asserted claims of the *181 patent was “descnbed 1n a pnnted
_.-.pubhcatlon in:..a foretgn country . more than one: year prior to the date of the apphcatlon

'for” the ’181 patent in the Umted States

IIL. ARGUMENT

The asserted clalms of InterTrust’ ‘ ’181 patent recite a method for sendmg

selected dlgltal information to selected recxptents using “rules and controls” to govem the use of -
-that mformatton The remplents are perm1tted to use the d1g1ta1 mfonnatlon ina controlled

' envuonment that enforces the associated “rules and controls ?

-As shown below the PCT pubhcatlon discloses all of the elements wnh para]lel

'ﬁmctlonahty as those reclted in the asserted clatms of the ’1 81 patent

A The PCT Publication’ Antlclpates Clalm 91 Of The ‘181 Patent

. Claim 91 of the "181 patent is the narrowest asserted mdependent claim,

'Demonstration of how the PCT publication anticipates claim 91 will, therefore, simplify the

? The asserted claims of the *181 patent are claims 48, 59, 61, 62 63, 70, 72 75 89, 91, 104, 114,
117,and 131. : :

o MICROSOFT’S MOTlON FOR PARTIAL SUMMARY
DOCSSV1:260337.2 - ’ - 3 - JUDGMENT OF INVALIDITY OF THE 181 PATENT
: : CASENO. C01-1640 SBA(MFJ)
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analysxs of how the PCT pubhcatlon antxcrpates the. Proader asserted 1ndependent clatm 48

Claun 91 states as follows

. 91. A method for securely narrowcastmg selected digital mformatlon to specxﬁed

re01p1ents including:.

4

T
() recelvmg selected dlgltal information in a secure coritairier at a
receiving appliance: remote from a sendmg appliance, the receiving '
appliance havmg a secure node, the receiving apphance bemg a8socxated ‘e

with a recelvmg entity;

(i) the dlgltal mformatlon having been selected at least in paxt based } i
on the d1g1tal information’s membershlp in a first class,

(u) the ﬁrst class membership having been determmed at least in
part using rights management information;

(b) the recelvmg entity having been selected at least in part based on sald
recelvmg entlty 3 membershxp ina second class,

(i) the. second class membershxp havmg been detennmed at least in.
part on the basis of information derived from the recxplent entity’s.
creatxon use of, or interaction w1th rights management mformatlon

(c) receiving at the recelvmg apphance rules and controls in a sécure
container, . :

(i) the rules and controls havmg been assocrated w1th the selected
dlgltal mformatxon and :

(d) usmg at the recelvmg appliance the selected dlgltal mformatlon in
accordance with the rules and controls,

(1) the rules and controls being enforced by the recelvmg apphance
secure node.

The sectlons that follow demonstrate ‘on an element-by-element ba51s that -

the PCT pubhcatlon anticipates clann 91.

: 1. v Clalm 914' Preamble‘

-Claim

A method for securely narrowcasting selected digital mformatlon to
speclﬁed reclplents including:

Language

4 Dependent cla1ms that reference claim 91 are addressed individually in the sections followmg the
I claim 91 analysxs Dependent claims that reference claim 48 follow the analysis of that cla1m :

o . . ' . : MICROSOFT’S MOTION FOR PART[AL SUMMARY
DOCSSV1:260337.2 L I ' -4 - JUDGMENT OF INVALIDITY OFTHE 181 PATENT
’ : . ' .  CASENO. c01 <1640 SBA (MEJ) )
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-may actasa necessary component of the clalmed invertion. See, e. g Electro Sci. Indus. v.

A preamble limjts theclaimed invention if it “recites e'ssential Struct‘u"ré"or;'steps or -

ifitis. necessary to grve hfe meaning, and vrtahty to the claim.” szthklme Beecham Corp V.

Excel Pharms., Inc., 2004US App. LEXIS 1323 *13 (Fed. Cir. Jan. 29, 2004) (crtmg Catalina .

Mg Int'l V. Coolsavmgs 289 F.3d 801, 808 (Fed. CuL 2002)). In this case, the preamble of

claim 91 re01tes the step of “narrowcastmg whlch is necessary to give llfe meamng, and vxtahty ',:

to claun 91. Th1s functronahty is not othervwse reclted in the body of clalm 91, yet itis the

1 subject of the alleged invention of the *181 patent. InterTrust chose o use both the preamble and -
the body of clalm 91 to define the subject matter of the claimed mventmn When lnmtatrons in

1. the body of the claim rely upon and denve a.ntecedent basm from the preamble, then the preamble' .

Dynamzc Detazls Inc 307 F.3d 1343, 1348 (Fed. Cir. 2002), Rapoport v, Dement 254 F 3d
) 1053 1059 (Fed, Cir. 2001) Here, the preamble of c1a1m 91is lumtmg ' :

The preamble recites a method for narrowcastmg selected digital mformanon to
specified recxplents The term “narrowcast” has an ordmary and customary meamng, thch is

“[t]o transmlt data to selected 1nd1v1duals Contrast w1th broadcast.” Alan Freedman Computer }

| Desktop Enc:yclopedza 9th Edztzon McGraw Hrll (2001) (hereafter “Computer Desktop

. Encyclopedla”) at 651.° Although the °’ 181 specxﬁcatron fails to deﬁne “narrowcast,” it uses the

term conSIStent with its ordmary meanmg

This display may be a “narrowcasting” to a customer based upon. his matchmg
priorities, available digital information resources (e.g., reposxtory, property, etc )
. and associated, available clasmﬁcatron 1nforrnat10n

' ’181 Patent 8:15- 19.

. The PCT publication discloses the narrowcasting of digital information. For . L

' example, it provides for the administering of an SAT examination to Students at various schoo_ls

or testing sites.. PCT at 913. The example discloses narrowcasting functionality, in that the SAT |

S The referenced pages of the Computer Desktop Encyclopedia are attached as Exhlblt C to the
Declaration of Sam O’Rourke..

‘ o MICROSOFT'S MOTION FOR PARTIAL SUMMARY
DOCSSV1:260337.2 . ) -5. JUDGMENT OF INVALIDITY OFTHE 181 PATENT
: . CASE NO. CO1- l640$BA(MEJ) -
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. test to be administered (data) is transmitted to the pqrticular schools or-“test Sites’f (selected
" individuals) admihistefing_ the exam. Id. Speciﬁcaliy, the PCT'puBlication states:

- Ascheduled SAT examination for high school seniors is prepared by the ,
Educational Testing Service. The examination is placed in a VDE container for
scheduled release on November 15,1994 at 1:00 PM Eastern Standard time. ,
The SAT prepares one copy of the container for each school or.other locatibn

- which will conduct the examination. The school or other location (“test site™)-
will be provided with a distributed examination container securely containing
. the' VDE identification for the “administration” electronic appliance and/or test ' L
-administrator at the test site (such as, a testing organization).and a budget’
' enabling, for example, the creation of 200 test VDE content containers.

DA
Thus, the APCT'pub.licati‘on discloses the narrowcasting aspect of the pféaxhble of
claim 91 of the *181 patent. |

iR ]

2. Claim 91—Element (a) | o

Claim (a) recefving selected digital informzitioh in a secure container at a.reééiving =

Language | appliance remote from a sending appliance, the receiving appliance having |
* | a secure node, the receiving appliance being associated with a receiving

entity; -~ _ ' I

This element can be separated into sii'fUnique requir_eniéxits, each of W’hiéh is
disclosed by the PCT publication. |

a. The PCT publication discloses a receiving appliancé that -
"~ receives information from/a remote s‘ending- app‘lia‘nce _

- Claim 91, element (a) r,eq'uires a receiving appliance to receive information from a
remote sending appliance.  The term “appliance” is referenced in the specification of the *181
" patent as follows: |

Such electronic interactions supported by the Distributed Commerce Utility
may, for example, entail the broadest range of appliances and distribution
media, non-limiting examples of which include networks and other _
communications channels, consumer appliances, computers, convergent
‘devices such as WebTV, and optical media such as CD-ROM and DVD in
all their current and future forms. - .

6~ Additional examples from the PCT publication include law firms using “VDE” to selectively
distribute documents, including filing briefs electronically with the courts; VDE trial subscriptions fora

“newspaper; and automated tax collection, such as sales tax, using VDE. PCT at pp. 792-800, 610, and”
690-91. The SAT example is simply illustrative. ‘ o :

S o - _ MICROSOFT’S MOTION FOR PARTIAL SUMMARY
DOCSSV1:2603372 - ' e -6- JUDGMENT OF INVALIDITY OF THE '181 PATEN
: . " CASENO. C01-1640 SBA (MEJ) - :
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181 Patent 35 25- 31 (emphasrs in quoted text has been added unless otherw1se noted}: Although

the scope of the term “applrance” has not been determmed by the Court, any constructron would.

certalnly encompass the dlsclosure of the PCT publlcatlon which states:

Electronic apphance 600 may be practlcally any kind of electrical or electromc
device, such as: ‘ . _ C
: - a computer , ' ’ '
: s aT.V. “set top™ control box:
L a pager
a telephone
a sound system
a video reproduction system
a video game player
_a “smart”. credrt card

~PCT at 180. The PCT publication dlscloses a system whereby the appllance at each school or -
_ testmg s1te de51gnated to admrmster the SAT test (receiving apphances) electromcally rccerves an .
- SAT test ﬁom-an Educatlonal Testmg Servrce appllance (sendmg apphance) PCT at 913 The

- PCT pubhcatlon spe01ﬁcally discloses a recelvmg apphance as follows

The exammahon 1is placed in a VDE contamer for scheduled release The
'SAT prepares one copy of the container for each school or other location which
. will conduct the examination. The school or other location (“test site”) will be °
provided with a distributed examination container securely contarmng the VDE
identification for the admlmstratlon electronic appliance. .

LI A sendmg appliance is also d1sclosed. The above—quoted passage States that a “VDE .

container” is used. for distribution. Creation of VDE protected objects (i.e. the “VDE container™

] containing the SAT test) requires the use of a VDE appliance. PCT at 180, 189.

b.. . The PCT publication discloses a sending appliance located

“remotely” from the recei\_/ing appliance:

. Element (a) requires the sending appliance to be located “remotely"’ from the S

-receiving appliance. One ordinary and customary meaning of the term “remote” in computer

~ science is:

o B MICROSOFT’S MOTION FOR PARTIAL SUMMARY
DOCSSV1:260337.2 - -7- JUDGMENT OF INVALIDITY OF THE '181 PATENT
CASE NO. C 01-1640 SBA (MEI) :
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specification i is consistent with this ordmary meaning: o ' '

N v oA W

" Located at a distance from another comp _ter that is access1bleby cables or other
. communications links: a remote termmal A .

' chtlonary com Computer Science Dictionary. (2004) Use of the term * remote” in the 181

e

R distribution- using VDE that may package both the electromc content and eontrol

* information into the same VDE container, and/or may:- involve the delivery to
an end-user site of different piéces of the same VDE managed property v
from plural separate remote locations and/or in plural separate VDE content -
~ containers and/or employmg plural deferent dehvery means;

’181 Patent 26 64-27:3.

‘The PCT publlcauon dlscloses a system where an:

Appliance 600 may communicate with the outsnde world through any of the :
connections/devices normally used within an electronic appliance. The '
connectlons/devxces shown along the bottom of the drawing are examples: ‘a

“modem” 618 or other telecommunications link; . . . a “cable” 628 '
connecting the-appllance wnth a “network” Sy

PCT at 180-81. The fact that the Educatronal Testing Service is ata dlfferent locatlon than the -

multiple testing s1tes coupled w1th the statement that appliances may be connected by modem -

.cable or other telecommunications link, is a dlsclosure that the Educatxonal Testmg Servrce

(sendmg appllance) is located rer_notely from the testmg s1tes (recelvmg-apphances).»

¢.. - The PCT publication dlscloses the transmlss!on of “dlgltal

mformatlon”

Claxm element (a) reqmres the mformatlon sent and received to be “dngltal

1nformat10n The PCT pubhcatlon dlscloses an example of a system for the electromc

‘ drsmbutlon and administration of an. SAT exam where data is transferred in dlgltal form as the - hn

testis placed in a VDE container. PCT at 913. All data na computer 1§ by necess1ty in dlgrtal -

form

? ~ See also “remote node” — “A remote user or- workstation. Access to the company LAN is made

*via POTS or ISDN modem to a connectlon at the remote access server”. Computer Desktop Eneyclopedla

8 The referenced pages of: the Dictionary.com Computer Smence Dxctlonary (2004) are attached as

Exhlbrt D to the Declaratxon of Sam O’ Rourke

- . . ) . ) MICROSOFT’S MOl‘lON FOR PARTIAL SUMMARY
DOCSSV1:2603372 - ) - -8- JUDGMENT OF INVALIDITY OF THE '181 PATENT
: : : CASE NO. COl -1640 sBA(MEJ) ©
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d. . The PCT publication discloses the tramsmiss
information in a “secure container”‘ , -

ion of digital -

" Element (a) requires digital information_,tb be transferred in a “secure containér,’,’~,

. “Secure cplitainer” has been construed by the Court to mean, “A container (defined supra) that is

secure (_déﬁne supra).” The Court cohstruéd ‘,‘coxitain""to mean:

To have within or hold. In the context of an element contained within a data

" structure (e.g. a secure container), the contained element may be either directly
within the container or the container may hold a reference indicating where the
element may be found. - b S

- Order Denying Motion for Partial Summary. Judgment and Consﬁuing “Mixii;Mt-zrkr'rzan Claims” o

_(“Markr_nan Qrder”), July 3, 2(_)03 (Docket #338), p.33 .. ‘
The Court has construed “secure” to mea_n}

One or more mechanisms are employed that (whether alone or in conjunction
with one or more other mechanisms).prevent or discourage misuse ofor:
interference with information or processes, or that detect misuse of or
interference with information or. processes for the purpose of discouraging
and/or avoiding harm. Such mechanisms may include concealment, tamper
‘resistance (defined infra), authentication (i.e. identifying (e.g., a person, device,
_organization, document, file, etc.)), and access control. Concealment means -
that it is difficult to read information (e.g.;'programs may be encrypted). _
. Tamper resistance and.authentication are defined separately. - Access control
means that access to information or processes is limited on the basis of
authorization. - Security is not absolute. S '

“Securely” means: “In a secure-(defmcd' supra) manner.
“Markman Order atp. 48. , |
The PCT publication states that:
- The school or other location (“test site”) will be provided with a distributed
examination container securely containing the VDE identification for the
~“administration” electronic appliance and/or test administrator at the test _

site. .. and a budget enabling, for example, the creation of 200 VDE
content containers. . ; - :

| PCT at 913. It further states that:

.. . proper use of VDE 100 for the teéting process can prevent improper -
. access to test contents prior to testing . . . :

PCT at 916. Thus, the VDE container is an example of a “secure” “container” as those terms

have been construed by the Court. _
' - MICROSOFT’S MOTION FOR PARTIAL SUMMARY
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e. - The PCT publication discloses a “securesrode” thé‘i‘ecéivin

appliance

* Element (a) recites a “secure node” at the receiving appliance. -The Court’s

construction of “secure” is recited above. A node has the following ordin_‘ary meaning in

o
- K

computer science:

In communications, anode is a néetwork junction or connection point. For =~ L
example, a personal computer in a LAN is a node. A terminal connected to a
' minicomputer or mainframe is a node. S :

Computer Desktop Encycl‘opédia at 674. Th_u’s, a “secure node” includes a‘c:or‘nputer or terminal

 that prevents, discourages or detects misuse or interference with processes or information for the

purpose of avoiding harm. Altho'}ugh'the "181 specification does not define the term “secure :

node,” it uses the term consistently with the ordinary meaning of the term: - '
Referring again to FIG. 47A, each customer appliance 2052 may .h'ai'e a VDE
secure node installation 2054 incorporating a protected: processing :
. environment 154, as described in ‘Ginter et al’, and messaging services
software 2058 that manages communications with other appliances.

1

The PCT ﬁublicati_dn discloses the user appliance as a “secure” node. “In the case

|| ‘of the SAT testing example, the user appliance is the ““administration’ eléctrqni(c appliance” used’

for receiving the “VDE container” containing the examination and rujesand controls governing
itsuse. PCT at 913. As stated in the PCT publication, each such electronic appiiﬁncé (node) may
include'a “Secure Processing Unit™ or “SPU’_; (hence, “secure” node): o )

Each VDE node or other electronic appliarice 600 in the preferred S
‘embodiment may include one or more SPUs 500 [Secure Processing Units]. . -
SPUs 500 may be used to perform all secure processing for VDE 100. For -~
example, SPU 500 is used for decrypting (or otherwise unsecuring) VDE =
projected objects 300. . . . SPU 500 may also perform secure data SR
management processes including governing usage of, auditing of, and ‘where
‘appropriate, payment for VDE objects 300. ‘ '

PCT at 189-190. It also states: = -

I * “Ginter et al.” refers to U.S. Pat. No. 5,892,900, issued Apr. 6, 1999, for “Systems Anid Methods For
“Secure Transaction Management And Electronic Rights Protection,” which is also asserted in the present- - .

action.
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.an SPU 500 may be' 1mp1emented asa smgle mtegrated Cirewit “chrp” 505 to
provrde a secure processing environment in which confidential and/or '
commercially-valuable information can be safely processed, encrypted
and/or decrypted. : ,

. PCT at 190 Thus, the PCT pubhcatron dxscloses a “secure node” - the “‘admlmstratlon

electromc apphance contammg an. SPU

‘ f'." The PCT gubltcatio‘d discloses a system .where_ the recei'v'ing' T

appliance is assoclated w1th a receiving entity

The final requxrement of element (a) is the “recervmg applrance bemg assocrated

‘ wrth a recervmg entlty » The PCT pubhcatlon drscl,oses a system where each test srte is

assocrated with an “adlmmstratlon” electromc applrance

, The SAT prepares one copy of the container for each school or other locatlon

. which will conduct the examination. The school or other location (“test -
site”) will be provided with a distributed examination container securely
containing the VDE identification for the “administration” electronic
appliance and/or test administrator at the test site (such as a testing
organization) and a budget enabhng, for example the creation of 200 test VDE
content containers. ‘

PCT at 913 For a number or reasons, mcludmg the need to delineate the number of tests to be ._ :

dlstnbuted to test takers at each panlcular site, each test site is associated w1th an

admrmstratlon electronic appliance.”.

For the foregomg reasons, the PCT publication dlscloses all requirements of

»"element (a) of claim 91.

3.  Claim 91 = Element (a)()

Claim (l) the digital information having been selected at least in part based on the

‘Languag e | di gltal mformatlon s membership in a first class,

This lumtatmn requxres the dlgltal mformatron referred to m element (a) to be _
selected at least in part based upon its. membershrp ina ﬁrst class. For example the ’ 181
specification provrdes. |
of particular importance is the notion of classes of content . . . For example, the
' present inventions can make use of . . . topical 1dent1ﬁcat10n for example, such
as information represented in typical hbrary subject and/or author and/or catalog
and/or keyword search and retrieval information systems . . - any information

MICROSOFT’ S MOTION FOR PARTIAL SUMMARY
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.m part based. upon rights management 1nformat1on According to the specrﬁcatlon of the 181 -
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AW

"181 Patent 14:35-55. o L

. descriptive of an available resource (whichimay include any information, -+ -
product, and/or service, whether available in electronic and/or physical forms)

~ such as: the quality of a digital product as evaluated and ranked and/or
‘otherwise spec1ﬁed by one or more thxrd pames and/or mdependent thlrd

" parties . .

v

As discussed above the PCT publication dlscloses a system, whlch by way of

~example can be used to electromcally dlstnbute an SAT test to selected testmg s1tes In the

: testmg example, the dlstnbuted 1nformatron isa partlcular exammatlon tobe glven ona specrﬁc

date ata spectﬁc time — “November 15, 1994 at1:00 PM Eastern Standard time.” PCT at 913.

" Thus, the specific electronic SAT test (digital mformanon) sent to the desi gnated,testmg sites has

been selected at least in part based on the test's membership in a first class (the particular SAT |
test to be released to testing sites on November 15, 1994 at 1:00 PM Eastern Standard time). The: ;

PCT publication provides several other examples of testlng scenarios. where the tests (drgltal '

1nformatton) are selected based upon thexr membership i ina partlcular class:

- VDE assisted testing may, of course, be employed for many dlfferent
applications including secure 1dent1ﬁcat10n of individuals for :
security/authentication purposes, for employment (e.g. applying for Jobs)
applications, and for a full range of evaluation testing. For example, an airline
pilot, or a truck, train, or bus driver mlght take a test immediately prior to
departure or durmg travel, with the test evaluating alertness to test for fatigue,

- druguse, etc. A certain test may have a different order and/or combmat1on of -
test activities each time, or each group of times, the test is taken ‘ -

PCT at 916 In each of these c1rcumstances the digital information or content of the partlcular :

test w1ll be classxﬁed based- upon its appropnateness to the test takers, the partlcular venue, date” -

| and time of exammatlon and potentlally a host of other factors
Accordmgly, the PCT publ1cat10n discloses a system where’ the dlgttal mformatxon S

I is selected at least in part based on the drgltal information’s membersh1p ina first class ,

s Claim 91—Element (a)(u)

Claim (ii) the first class membershlp having been determmed at least in part usmg

Language rlghts management mformatlon,

As recited in element (a)(ii) membership in the “first class” is determined at least

. . ’ MICROSOFT’S MOTION FOR PARTIAL SUMMARY
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Apatent [r]lghts management mformatron may include electronic rules and/or their~-# .

‘ consequences ” *181 Patent 11:23-25. Refernng again to the testmg scenano dlsclosed in the .

PCT pubhcatlon the partlcular test to be dlstnbuted (ﬁrst class membership) is determined at .

* least in part using rights management information, mclhdlng any one or more of the following
. electromc rules and Jor consequences 1) the subject matter of the test, 2) the order of the test ‘
. questrons 3) -whlch test questlons are presented and/or 4) tumng-related varlables such as the-’ o

1. precrse startmg, duratlon and stoppmg times of the exammatlon PCT at9 16- 17

These examples d1sclose the use of “rlghts management mformatlon” to determme

: the dlgltal mformatron s membershrp ina ﬁrst class,

5. Clalm 91—Elem‘ent (b) SRR | - .

Claim - | (b) the receiving entity havmg been selected at least in part based on sald

II| Language recelvmg entlty’s membershrp in a second class, ‘ L

Element (b) requlres the rece1vmg entrty to be selected at least in part based on 1ts

: membershtp ina second class. The PCT pubhcatron s testing example dlscloses the distribution

ofa partlcular SAT exammatlon toa selected class of test sites:

A scheduled SAT examination for high school seniors is prepared by the
Educatienal Testing Service. The examination is placed in a VDE container for -
scheduled release on November 15, 1994 at 1:00 PM Eastern Standard
time. The SAT prepares one copy of the container for each school or other
location which will conduct the examination. The school or other location
(“test site”) will be provided with a distributed examination container
securely containing the VDE identification for the “admlmstratlon”
electromc applrance and/or test admmlstrator at the test site .

'PCT at-913. Thus this passage dxscloses the requrrements of claim 91, element (b) a pamcular
SAT test is drstnbuted to each test site (recexvmg entlty) that will be adrmnlstermg the SAT on

"November. 15 1994 at 1:00 PM Eastern Standard tlme (receiving entity’s membershlp ina second

I class).

6. Clalm 91 — Element ( b)( 1)

Language | the basis of information derived from the recipient entity’s creation, use of,

Claim .| (i) the second class membershlp having been determined at least in part on

or interaction with rights management information;

MICROSOFT’ S MOTION FOR PARTIAL SUMMARY
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As explamed above in the analysrs ot‘ element (b) selected.test s1tes~are members
ofa second class — the class of test sites admuustenng the SAT exammatlon ata partlcular t1me
" and date. Element (b)(i) requiires the second. class membership to be determmed at least in part on
the basis of mfonnatron derived from the recipient entlty s creatlon, use of or mteractlon w1th '
!

rights ; management 1nformatlon The spemﬁcatron of the ’181 patent prov1des numerous

~examples of types of “nghts management information” that may be used for classxﬁcatron' o

: punposes
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Rights management information 1 may be dlrectly or indirectly mputted to the -

- matching, classification and/or selection process. .. The following are

examples of such mformatlon that may be- provrded based, for example, on rules
and consequences . . . user questionnaires .. . audit trail related information . .
aggregated usage data .. . information measuring or otherwise related to
institutional behavior; 1nformat10n measuring or otherwise related to,
institutional preferences mformatlon measurmg or otherwise related to
mstltutronal culture .

'181 Patent .18:.65—19:39.

As required by this claim element; the membership in the class.'of test sites lS ‘

| .determined on the basis of informati'on'derived fr'om"the test site’s lntéraction w1th rights
management information. For example sites are determined to be members of a class receivi'ng a
.partlcular SAT test based upon whether or not that site is scheduled or penmtted to admmlster the N
exam at-a desrgnated date and time. PCT at 913. Sites may also be selected based on content of .
an exammatlon, Le. whether it 1s an SAT test (where the site might be a lugh school) ora test
des1gned for “an airline pilot, or a truck, tram or bus dnver where the test srte mrght be the .
appropriate workplace PCT at 916..In" addltlon membership in the second class i 1s deterrmned _
from the use of VDE 1dent1ﬁcatrons which also is rights management mformatwn The PCT _'

: .publlcatlon states: |

'The school or other location (“test s1te”) will be provxded with a dlstnbuted _

examination container securely containing the VDE identification for the
“administration” electronic apphance and/or test admlmstrator at the test

site (such as a testing orgamzatlon)

PCT at 913.
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-Thué, the PCT publicétion discﬁio,ses a process whcreby-theéecond class "

| membership (administering test sites) is determined at least in part on the basis of information |

derived fro'ni the recipient entity’s creation, use of, or interaction with rights management
information (test type, date, time, etc.). v

7. Claim 91 — Element (c)

Claim (c) receiving at the receiving appliance rules and controls in a secure -

- proceedings, InterTrust argued that “rules and controls” are equated with “control infonnatio_n’f in

the Big Bé_ok (*107) application, and that the terms ‘I‘rule” and “control” are “synonymous.”

24

Language | container, '

Element (c) requires rules and controls to be received in a secure opntéiner at the -

. _réceiying appliance. The term “controls” ha$ been construed by the Court to mean:

* “Information and/or_programiriing,controlling operationé on or use 'qf resources
(e.g., content) including (a) permitted, required, or prevented operations, (b) the'
nature or extent of such operations, or (c) the consequences of such operations.”

1. Markman Order at p 36. The term “rules” has not been c,onétrued, _but in the “mini™ Markman o

7

Intchrust’s Opening Claim Construction Brief at'17-1 9 (Docket #225). - ’
- The PCT pubiiCation discldses process. in which rules and controls are‘péckagéd‘iﬁ_ .
a secure VDE container. For example: o

The examination is placed in a VDE container for scheduled release on
November 15, 1994 at 1:00 PM Eastern Standard time. The SAT prepares
one copy of the container for each school or other location which will conduct ;
the examination. The school or other location (“test site”) will be provided with -

. adistributed examination container securely containing the VDE -

- identification for the “administration” electronic appliance and/or test

~ administrator at the test site (such as, a testing organization) and a budget
enabling, for example, the creation of 200 test VDE content containers. Each -

- container created at the test site may have a permissions record containing’ ,
secure identification information for each electronic appliance 600, on the test - -
site's network, that will be used by a test taker, as well as, for example, an
identification for the student who will take the test. ‘

PCT at 913. These passagés disclose receiyihg at the feceiving appliance (receipt by test sites) :

rules and controls (re‘léas_e time, identiﬁcation_ requirements, budget) in a secure container

- (“VDE” or “examination” containér), as recited in element (c) of claim 91.
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8. Cla»im91-Element'(c)(i) i S

| Language information; and

Claim’ (i) the rules and controls having been associated with the selected digital

Element (c)(i) calls for rules and: controls received by the recelvmg entity to be -

'assocxated w1th selected d1g1tal mformatxon As explamed in the previons sectlon, the PCT
s pubhcatlon discloses a process,in Wthh an SAT test i is packaged 1nto 4 “securé contalner” also :

'contammg rules and controls (release time, 1dent1ﬁcatlon requnrements budget) govemmg dccess’

and dlstnbutlon of the exammatlon PCT at 913 The fact that these rules and controls are -
packaged w1th and govern the use of, the test contamed in the same secure VDE contamer
demonstrates that the rules and controls contemplated in the PCT pubhcatlon are “assoc1ated w1th

the selected digital 1nformat10n ? Accordmgly, the PCT pubhcatlon dxscloses clalm 91 element -

OO '
9. Claim91 - Element (d)
Claim . (d) using at the receiving appliance the selected digital mformatlon in
Ji| Language. accordance with the rules and controls i} .

¢ }

Element () of Claim 91 requires the receiving appliance to use selected 'digital

'mformatlon in accordance w1th “rules and controls.” As stated above in secuon IH(A)(8) test

sites receive a VDE contamer encapsulatmg rules and controls mcludmg, for example a budget

 This budget sets forth the number of “VDE content contamers” that may be produced and

dlstrlbuted to the test—takmg students

The school or other locatlon (“test site”) will be prov1ded with a distributed
' exammatlon container securely containing the VDE identification for the
“administration” electronic appliance and/or test administrator at the test site
(such as, a testing organization) and a budget enabling, for example, the
.creatlon of 200 test VDE content containers. ‘

.PCT at913: The “‘administration’ electronic apphance and/or test admlmstrator at the test site”

then creates the number of “test VDE content containers” permitted by the “budget.” Id.

Thus the PCT pubhcatlon dlscloses areceiving appliance (test sxte) that uses.

: (creates VDE contént contalners) the selected d1g1tal mformatlon (partlcular test dlstnbuted by -

. o MICROSOFT'S MOTION FOR'PARTIAL SUMMARY
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- the’ Educatronal Testmg Service) in accordance with the rules and conu:ols (e g a budget); as

‘ recxted in element (d) of. clalm 91.

1. Clalm 91 — Element @@

[Claim ,. (i) the rules and controls bemg enforced' by the recelvmg apphance secure

Language | node. . - : - o C

upon claim 91.

The ﬁnal element of claim 91 reqtures the secure node of the | recelvmg apphance |

to enforce the rules and controls assocrated with the d1g1tal mfonnatlon As explamed in

Section III(A)(2) the PCT pubhcatron dlscloses an ‘“adrmmstratlon electromc appllance used’

. for recelvmg thc “VDE container” contalrnng the exarmnatron and rules governing its use PCT

- at913. This electromc apphance enforces the rules aidicontrols associated with the SAT test ‘as’

detarled in the PCT pubhcatron s lengthy dlscussmn elaboratmg on the attrlbutes of such “VDE '

_._Electromc Apphance[s],” whrch contam Secure Processmg Umts PCT at 180-194. The PCT

pubhcatlon states

Each VDE node or other electromc appllance 600 in the preferred
‘embodiment may include one or more SPUs 500. SPUs 500-may be used to
. perform all secure processing for VDE 100. . ... It is also used for managing

encrypted and/or otherwise secured. communlcatlon . SPU 500 may also.

perform secure data management including governing usage of...VDE -
objects

PCT at 189-190,

'Thus, the PCT publication dlSClOSCS a method where rules and controls (ie. release:. .

time, 1dentrﬁcatlon requtrements budget etc.) are enforced by the receiving apphance

‘(administration electromc apphance) secure node. (havmg a SPU)

- B. The PCT Publication Antlclpates All Asserted" Clalms Dependent Upon Claim '

91 of the ‘181 Patent o . R

o Claims 104, 114 and 131 are dependent upon cla1m 91 Clalm 117 is dependent
upon claim 114, which in turn is dependent upon claim 91. As detailed supra Sectlons TH(A) 1) :
(10), all the elements of claim 91 are present and disclosed i in the PCT publication. The PCT

publication, as demonstrated in the following sections, also antrcrpates all claims that depend

. : ' L MICROSOFT’S MOTION FOR PARTIAL SUMMARY
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..'Langua'g'e information mcludes entertamment mformatlon. : ‘

Claim - 104 The method of claim 91 wherem said received selected dlgltal , ‘/.

As explained in Section III(A)(2) w1th regard to element (a) of claim 91, the PCT

» pubhcatlon dxscloses a process in which a server transfets “selected drgrtal 1nformatron” toa

receiving apphance Dependent clalm 104 calls for this “selected digital mformanon” to 1nclude
entertarmnent mformatron ” The ordmary meamng of “entertamment” is “somethmg d1vert1ng

or engagmg ” Merrzam Webster s Collegzate chtzonary, Tenth Edition (1999) 10 The ‘181

' spemﬁcatron fails to deﬁne or mdlcate what the term entertamment mformatron” refers to.and,-

~ therefore, does not contradict the ordmary meamng of the term.

‘The PCT publrcatlon contemplates the dehvery of dlgltal entertamment

information to end users. It drscloses that a sending apphance may dlstnbute all varieties of

d1g1tal 1nformat10n which are listed in a “reposrtory content catalog » PCT at 839, Such drgltal

4
mformatron may mclude “hsts of pubhcatxons software games, movies, etc.”" Id Soﬁware

games and movxes fit within even the narrowest constructlon of the term ¢ entertamment

information.” Moreover, the PCT pubhcatlon drscloses that any type of electromc mformatlon

-may be dlstnbuted in VDE contamers

- Figure 20 shows an example of a VDE content Ob_] ect structure 880. Generally,
~ - content objects 880 include or provide information content. This ‘content’ may
be any sort of electronic information. For ‘example, content may include -
computer software, movies, books, music, . . multnmedla information,

virtual reality information .

PCT at 407-408. Vanous examples of mformatlon recited in this passage could be mcluded in the_ :

category of “entertainment mformatlon ” Categorles such as movres ‘books and ‘music most

certainly ﬁt_any'deﬁmtron of entertainment information. Therefore, the PCT pubhcation‘

{ ‘anticipates claim 104, as it discloses all the elements of claim 91, as well as end user receipt of

“entertainment information.”

1 Merriam- Webster s Collegiate chtzonary, Tenth Edman (1999) attachcd as Exhrblt E to the Declaratlon' o

of Sam O’Rourke.
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2. DegendentClaimll - e EARIR P

| Claim 114 The method of claim 91 wherem said rules and controls specrfy at

cleannghouses

12

Language least one clearmghouse acceptable to rghtsholders

Clalm 114 calls for rules and controls, as detarled supra Section IllI(A)(7) with’
regard to element (c) of clarm 91 specrfymg ‘at least one cleannghouse acceptable to

nghtsholders ? The term “cleannghouse” has been construed by the Court to mean

A provrder of ﬁnanc1a1 and/or administrative serv1ces for a number of entltles
or an entity responsible for collection; maintenance, and/or dlstnbutron of
matenals information, license, etc. ' _

fl. Markman Order atp. 21. The PCT pubhcatron drsqloses a number of drfferent varieties of

1

.a VDE reposxtory may perform audit information clearmghouse servrces on .
behalf of VDE creators or other participants (e.g. distributors, redistributors,
client administrators, etc. ) for usage information reported by VDE users. Such
services may include analyzing such usage mformatlon, creatmg ,reports
collectmg payments etc. , ' _ "

- PCT at 817 It also prov1des for clearmghouses that are acceptable to ri ghtsholders

A “full setvice” VDE reposrtory may be very attractive to both provrders and .
users of VDE managed content.  Providers of VDE managed content may
desire to place their content in a location that is well known to users, offers
credlt and/or performs audlt services for them S

Id. Accordmgly, the PCT pubhcatron antlcrpates c1a1m 114 of the <181 patent, as it dlscloses all

3 elements of the claim.

3. Dep‘endent Cl‘aim 117 4'

N

Language clearmghouse is a rights and permrssrons clearinghouse.

Claim 117. The method of claim 114 whérein said at least one acceptable |

‘ As set forth in Sectron III(B)(Z) supra, the PCT pubhcatlon dlscloses a number of
dxfferent vanetles of cleannghouse Among them are clearmghouses which provrde rights and

peITl'llSSlOIlS SCTVICCS

. . The clearinghouse system 3302B is compnsed ofa user/author regxstratlon
system 3338, template libraries 3340; a control structure library 3342; a
 disbursement system 3344; an authorlzatlon system 3346 comprised of a -
financial system 3348 and a content system 3350.
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PCT at 821-22." Features such as “a control structuxl-e hbrary,” “a dxsbursement system $an -

authorization system” and “a content system” are all components ofa clearmghouse that

dlstnbutes authorizes and governs the use of content. This describes the functlonahty of ari ghts

and perrmssmns clearinghouse. Accordingly, becayse the PCT pubhcathn dlscloses all elements :
-

of clalms 91 and 114 (upon which claim' 117 depends), as well as the addmonal element of c1a1m

117, the PCT pubhcatlon anticipates. cla1m 117 of the ‘181 patent. o . .‘ :

. 4, Depen‘dent Clalm 131

I " T TP

Claim | 131. The method of clalm 91 wherem sald receiving apphance is a personal
{ Language computer ' . :

In addition to 4ll the elements of claim 91, cléim 131 requires that the receiving

apphance discussed supra. Sectxon III(A)(Z) bea personal computer. One ordmary meanmg of a

personal computer” is: . ‘ T y

Synonymous with “mlcrocomputer ” “desktop computer and “laptop '
computer,” it 1s a computer that serves one user in the office or. home

: Computer Desktop- Encyclopedla at 751 The PCT pubhcatlon spemﬁcally. dlscloses a system |

where the receiving apphance is a computer

Electronic appliance: 600 may be practically any kmd of electncal or electromc -
- device, such as: _ :

o a computer

PCT at 180 Moreover the PCT pubhcatlon spec1ﬁcally discloses that the electromc apphance -

- may bea personal” computer, stating “1f apphance 600 isa personal computer ‘.

PCT at 181. Thus, in addition to reading on all elements of claim 91 of the ‘181 patent, the PCT o

pubhcatlon discloses a system where the recelvmg appliance is a personal computer thereby

l antlclpatmg clalm 131.

o _ ) ' , MICROSOFT'S MOTION FOR PARTIAL SUMMARY -
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C.  ThePCT Publication Anticipates Claim 48 Of The ‘8% Patent = -

Clatm 48 of the *181 patent is very sumlar to claim 91." 1 The substantlve

difference between these clarms is that cla1m 91 requlres a “secure. contamer ’ whereas clarm 48

_omits thrs requ1rement The effect of this omxss1on is to render claim 48 broader than claim 91.

This ormss1on also renders claim 48 more easdy antlcrpated, because the : ant101patmg reference :

need not dlsclose the use of a “secure contamer »

‘ Practrcally, therefore because claim 91 is a.ntlcrpated by the PCT publrcatron

‘claim 481 1s as well, Rather than repeat the ant1c1pat1on analysis set forth in Sectlon III(A) supra -
1 for claim 48, the followmg is a chart setting forth the ant101pat10n analyses that i is apphcable to o

- each element of thrs claim: C E e

48. A method for narrowcasting selected digital 1nforrnat10n to specified rec1p1ents

mcludmg [Sectlon ITI(A)(1)]

| (a) at-a receiving applrance, receiving selected di gltal mformatron from a sendmg appliance. -

remote from the receiving appliarice, the receiving appliance having a secure node and being
assocrated wrth a specnﬁed recipient; [Sectlon III(A)(Z)] - :

(1) the d1g1ta1 information having been selected at least in part based on the digital -
| information’s membership in a first class, [Section JTI(A)(3)] wherein the first class

membership was determined at least in part using rights management mformatlon and
[Section IH(A)(4)] ' : :

least in part on the basis of information derived from the specified recipient's creation, use of

(i1) the specified recipient havmg been selected at least i in part based on membershlp ina
second class, [Section III(A)(5)] wherein the second class membership was determined at

or mteractlon with rights management mformatron and [Section ITI(A)(6)]

| (b) the specrﬁed recrplent us1ng the recelvmg apphance to access the received selected drgrtal

-selected digital information, [Section ITI(A)(8)] the rules and controls bemg enforced by the

information in accordance with rules and controls, [Section ITI(A)(9)] associated with the '

receiving apphance secure node. [Section III(A)(l 0]

D. The PCT Publication Antlclgates All Asserted Clalms Dependeént Upon Claim’ -

48 Of The ‘181 48 Of The ‘181 Patent
Claims 59, 6l 63 70 72 and 89 are dependent upon claim 48 Claim 62 is

.44dependent upon claim’ 61.and claim 75 i 1s dependent upon claim 72. Thus both are also ultimately

1 Non-substantlvely, clarm 48 simply combines several of the elements recrted in claim 91 into
single elements.
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dependent upon claim 48. - As detailed in th'e chart ﬁz)pra_ Section ITI(C), all the‘eléxﬂenfs"ef claim

48 are present and disdiosed in the PCT puBlication}' The PCT publit:ation, as demonstrated in the . -

" following sections, also anticipates all claims that depend upon claim 48. " -

1.~ Dependent Claim59 - . : N
. . 1 N N "y . . . : — . = 1 4 I :
Claim - |59. The method of claim 48 wherein said received selected digital

[ Language | information is at least in part event information. .

Claim 59 requires that selected digital information be at least mpart “event. ;

information.” The ordinary meaning of the term -“e‘vent‘”- is “something théthappf;_ns; g

- occurrence.” Merriam-Webster s C’oilegiate Diétionary, Tenth Edition .(19.99)'. Thus, “event

information” is simply information about something that habpéns. Although the ‘181 patent fails - .

to define the term “event .information,” the plain meaning of the term is consis:tent with its use in -

the ‘181 specification: e o
Various ticket age'ﬁcies 4506( 1):-4506(n)ma'y‘s_end infofniaﬁoﬁ about speéiﬁ§ .
events 4512(1)-4512(n) and/or information about agency services 45 14(1)- - =

- 4514(n) to the matching and classification utility 900. In another example, an
event promoter may send event information directly to the matchjng and

. classification utility 900.. . " . . '
181 Patent 80:52-57. |
~The testing example of the PCT publication discloses a test site receiving, in a

secure container, ihfonnatibn regarding an SAT test. This SAT testihg infofmation- includes
information regarding the date and time of the test: - ‘ - | |

A scheduled SAT examination for high school seniors is prepared bythe

Educational Testing Service. The examination is placed in a VDE container for

scheduled release on November 15, 1994 at 1:00 PM Eastern Standard.

- time: The SAT prepares one copy of the container for each school or other
location which will conduct the examination. - o o

,PCT'at 913. The PCT publication also discloses other timing related varia_bleé: =

- Blectronic testing employing VDE 100 may also ensure that timing related
variables of testing (for example precise starting, duration, and stopping
times) can be reliably managed. o ’

- PCT at 916. Thus, the received selected di gital information (VDE container encapsulating the

exam and rules and controls) is at least in part evént information (infonhation _fegarding the

release date, timing and schedule of the SAT exémination), thereby anticipating claim 59.

: A A ' , MICROSOFT’S MOTION FOR PARTIAL SUMMARY
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" 2. DependentClaimél . - . = s

Claim 61. The method of claim 48 wherein said received selected digital

Language | information is at least in part entertainment information.

: Clairn 61is anticinated because the PC'I‘ publication discloses all elements of
clalrn 48 (as demonstrated in Section: I]I(C)) as well as the additional elefhent recrted in thlS
claim. (as demonstrated in Section I]I(B)(l))

3., Dependent Claim 62 .

Cl_aim 62. The method of claim 61 wherein said entertamment mformatlon is at
Language least in part music mformatlon ‘ : :

Clalm 62 depends upon claun 61 and recrtes the. addrtlonal element that the “entertamment

As dernonstrated in Section II{D)(2), the PCT publication anticipates claim 61..

) mfonnatlon of clalm 611 is at least in part “musrc mformatlon » The PCT pubhcatlon specxﬁcally' _

: dlscloses that the dlgltal 1nformatxon recelved by the receiving appliance can 1nclude “musnc”

mformatlon
Flgure 20 shows an example of a VDE: content Qb_] ect structuze 880 Generally,
content objects 880 include or provide information content: This “content” may

be: any sort of electronic 1nformat10n For example, content may. include .
music .

PCT at 407-08. Accord'i‘ngly, claim 62 is antielpated by the PCT publication.

4. Dependent Claim 63

‘Claim = 63 ‘The method of claim 48 wherem said received selected dlgltal
‘Language | information is at least in part executable software

Claim 63, whlch depends on claim 48, recrtes the addmonal element requxnng the

“selected dlgxtal mformatlon to be at least in part “executable soﬁware ” The Court has construed -
* the term ‘executable programmmg” to mean “A computer program that can run, directly or |
_ through interpretation.” See Order at p. 22 (Docket No. 338). The PCT publlcatlon discloses the

A transrmssron and receptlon of dlgxtal mformatlon that may mclude “executable software ” statmg:

N Flgure 20 shows an example of a VDE content object structure 880. Generally,
content objects 880 include or provxde information content. This “content may
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be any sort of electronic mformatlon For |cxample content may lnclude'
computer software . :

"’PC'II‘ at 407-408. Thus, the PCT publication anticipates-clai_m 63 of the ¢ 181 patent,

5. - Dependent Claim70 . o '..'

. -

1l Claim [70. The method of claim 48 wherem Sald rules and controls at least in part
Langua e | govern usage audlt record creation. - N .

=N o oa

Clarm 63, whlch depends on cla1m 48 recites the addltlonal element wherem the

1

rules and controls “at least in part govern usage aud1t record creatlon » The: PCT pubhcatlon

) dlscloses rules and- controls that at least in part govern usage audit record creatlon in its SAT

testing scenarlo

. proper use of VDE 100 for the testmg process can prevent improper access
to test contents prior to testing and ensure that test taking i$ propeily audrted
and authenticated, that is which person took which test, at whlch tlme, on
whlch electronic applxance, at which locatlon _ _

PCT 'at.916. Thus, the PCT publication anticipates claim 70 of the ‘181 patent. .

6. - DependentClaim72 . = |

Claim 1 72. The method of clalm 48 wherein said rules and controls in part

Language speclfymg at least one clearmghouse acceptable to rlghtsholders

Claim 72 is antxcrpated because the PCT pubh'cation discloses all lements of
claim 48 (as demonstrated in Section IH(C)) as well as the add1t10na1 element recited in thls
claim (as demonstrated n Sect1on III(B)(2))

“ 7. D pendent Clalm 75

Claim 75. The method of clalm 72 wherem said at least one. acceptable
Language | clearinghouse is a rlghts and permlsslons clearinghouse.

Clalm 75 is antlclpated because the PCT pubhcatlon dlscloses all elements of

- demonstrated in Section ITI(C)), as well as the additional element recited in this _claim_ (as

demonstrated in Section HI(B)(3)).
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8. | Degendent Clalm 89

Language | computer.

Claim 89 The met_hod of clalm 48 wherem said recelvmg appllance is a personal

-Claim 89 1s. ant1c1pated because the PCT pubhcatlon dJSClOSeS all elements of

IV. CONCLUSION

For the forgoing reasons, MlCI'OSOﬁ respectfully requests that the Court declare _: ;

| _pubhshed under Intematlonal Pubhcatlon Number WO .96/271 55.

Dated: February 23, 2004

Of Counsel: ‘

T. Andew Culbert, Esq.
One Microsoft Way '

* Building 8

Redmond, WA 98052-6399

Phone: 425-882-8080 "
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